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Medicolegal Forum: 
The Expert Deposition: Part 2: The Day Of….
-RQDWKDQ�)DQDURႇ��0'��-'�DQG�*LOEHUW�0DUWLQ��0'

Depositions are a key aspect of the Discovery process, which 
simply refers to all of the pretrial activities in a civil lawsuit. In 
the last Medicolegal Forum we discussed the importance of 
preparation for a deposition. This column will focus on the ac-
tual deposition – what to expect and how to behave.

Where and When is the deposition held?

You will receive a subpoena listing the date, time, and location 
of the deposition. They are not held at the court, but at a loca-
tion determined by the lawyers involved in the case. It may be 
DW�D�ODZ�RႈFH��D�FRXUW�UHSRUWHU¶V�RႈFH��RU�DW�WKH�KRVSLWDO��<RX�
do have some input with scheduling and should schedule the 
deposition with adequate time to prepare.

Who will be at the deposition?

There may be a number of people present at the deposition. 
7KH�SODLQWLႇ¶V� ODZ\HU�ZLOO�EH� WKHUH�DQG� LQ�PDQ\�2EVWHWULF�DQG�
Neonatal malpractice cases there are multiple defendants, 
HDFK�ZLWK�WKHLU�RZQ�ODZ\HUV��7KH�SODLQWLႇ��RIWHQ�WKH�EDE\¶V�SDU-
HQWV��ZKR�KDYH�¿OHG�WKH�ODZVXLW�PD\�DWWHQG�DV�ZHOO��$GGLWLRQDOO\�
there will be a Court reporter and a videographer if the depo-
sition is videotaped, which is often the case. It is not unusual 
to have some lawyers present and others participate via tele-
phone or video conferencing.

Is there a ‘dress code’ and a “behavior code”?

While you may or may not be videotaped and you are not meet-
ing the Queen, appropriate dress and behavior is important. 
Conservative dress is recommended, as is professional behav-
ior at all times. Similar to a job interview you are being evalu-
ated at all times for your potential impact on a jury, so annoy-
LQJ�KDELWV�OLNH�FKHZLQJ�JXP�RU�FKHFNLQJ�\RXU�SKRQH�HYHU\�¿YH�
seconds will be noted by opposing counsel.  Your attorney can 
make suggestions regarding any of your distracting manner-
isms which can be interpreted as nervousness to the jury.  Im-
age is extremely important.  Focus directly on the attorney ask-
ing the questions. Electronic equipment (cell phones, pagers) 
VKRXOG�EH�WXUQHG�Rႇ���6SHDN�GLUHFWO\�LQWR�WKH�PLFURSKRQH���'R�
not appear impatient and be aware of your non verbal behavior.   

What should I do at the Deposition?

1. TELL THE TRUTH – remember you are under oath just as if 
you were in a courtroom. The attorney questioning you is not 
under oath and can make untrue statements.  Think of your 
WHVWLPRQ\� DV� LI� \RX�ZHUH�PHHWLQJ� D� SHUVRQ� IRU� WKH� ¿UVW� WLPH���
Simple yes or no answers are often the preferred way of an-
swering questions.  Truthfulness and humble answers are uni-
formly best. 

2. ANSWER WHAT YOU KNOW – “I don’t know” or “I don’t 
remember” are perfectly acceptable answers and preferable 
to guessing. The more the expert witness tries to avoid sim-

ply saying, I don’t know, is unreasonable since there are many 
questions that can be asked and not answered simply.  Avoid 
using “hedge words”.  These include, it’s possible or I think so. 
It is better to use the word “probability” rather than “possibility”.   
Seasoned attorneys will often ask a compound question and 
stipulate a “yes” or “no” answer.  If the question is compound 
you do not want to agree or disagree with the entire question.  
Your attorney should be able to object if necessary. 

3. LISTEN CAREFULLY TO THE QUESTION – How you an-
swer the question matters. If you don’t understand the ques-
WLRQ��DVN� IRU�FODUL¿FDWLRQ�� ,I�\RX�GRQ¶W� UHPHPEHU� WKH�TXHVWLRQ��
ask for it to be repeated. Pay particular attention to hypothetical 
questions and compound questions.  Opposing counsel may 
UHSHDW� WKH� VDPH� TXHVWLRQ� RYHU� DQG� RYHU� DJDLQ� ZLWK� GLႇHUHQW�
syntax or grammar.  This can be annoying to the expert witness 
who oftentimes becomes impatient and upset.  If the oppos-
ing attorney notes that you are becoming frustrated the ques-
tions may become even more hostile.  If you remain calm and 
VSHDN�HႇHFWLYHO\�WKH�DWWRUQH\�PD\�ORRN�OLNH�D�³EXOO\´�WR�WKH�MXU\���
Sometimes some of the questions and your answers can be 
embarrassing:  

Question: Isn’t it true that you earned over $800,000 last year 
in expert fees?                                        

 Answer: I am not sure.

4XHVWLRQ�� ,VQ¶W� LW� WUXH� WKDW� \RX� GLG� QRW� SDVV� \RXU� FHUWL¿FDWLRQ�
examination until the third attempt?   

Answer: Yes

These simple questions are embarrassing but under law they 
are permissible.  

4. ANSWER ONLY WHAT IS ASKED – Lawyers rarely ask 
questions at a deposition that they don’t already know the an-
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swer.  But the attorney has a narrow understanding of the sci-
ence, and the expert has more “expertise”.  It is usually incor-
rect to volunteer information for it can later lead to a new line of 
questioning.  However, you can bring out the limitations of the 
attorneys knowledge by careful responses. 

4XHVWLRQ�� �<RX�NQRZ�WKDW�EDE\�7KRPSVRQ�ZDV�VXႇHULQJ� IURP�
the neonatal abstinence syndrome and should have been 
transferred from your community hospital to an academic cen-
ter where the care would have been more complete.  Isn’t that 
true?

 Answer: No

Question: What do you mean “no”?  Care is uniformly better at 
an academic center.  Isn’t that true?  Answer: That is a broad 
statement and not always correct.

4XHVWLRQ��/HW¶V�JR�EDFN�WR�\RXU�¿UVW�DQVZHU�DERXW�QRW�WUDQVIHU-
ring the infant from your community hospital to an academic 
center for treatment of the neonatal abstinence syndrome.

Answer: Sir, with all due respect, studies have shown that there 
DUH�QR�VLJQL¿FDQW�GLႇHUHQFHV�LQ�LQIDQWV�PDQDJHG�LQ�D�FRPPXQL-
ty hospital compared with academic centers.  The use of stan-
GDUGL]HG�SURWRFROV�KDV�HUDVHG�DQ\�SRWHQWLDO�GLႇHUHQFH���������������������������������������������������������������������������������������

5. LISTEN CAREFULLY TO YOUR ATTORNEY’S OBJECTION 
– Your attorney is not allowed to speak with you privately after 
a question has been asked, so an objection may be directed at 
you as well as opposing counsel. For this reason you should 
SDXVH�EULHÀ\�EHIRUH�DQVZHULQJ�WKH�TXHVWLRQ�WR�JLYH�\RXU�DWWRU-
ney a chance to object.  This pause is critical for if there is an 
objection, stop testifying and let the attorneys bicker and leave 
you out.  Often the expert will have extra time because of the 
objection process to formulate a better answer.  

����*2,1*�³2))�7+(�5(&25'´�±�2ႇ�WKH�UHFRUG�VLPSO\�PHDQV�
that the court reporter is no longer recording what is being said.  
,W�GRHVQ¶W�PHDQ�WKDW�LI�\RX�RႇHU�VWDWHPHQWV�Rႇ�WKH�UHFRUG�WKDW�
they cannot be used against you.  

7. KEEP YOURSELF COMFORTABLE – If you don’t feel com-

fortable you won’t look comfortable! You are welcome to ask 
for breaks anytime as long as there is not a question pending. 
Take water and bathroom breaks as needed, generally at least 
once an hour for a few minutes. If the deposition is long, stop 
for lunch or a snack to keep your energy up.

8. BE PLEASANT, CONFIDENT & COOPERATIVE – portions 
of a videotaped deposition may be played for the jury at trial in 
DQ�HႇRUW�WR�GLVFUHGLW�\RXU�WHVWLPRQ\��+RZ�\RX�VD\�LW�LV�DV�LPSRU-
tant as what you say. Do not demonstrate exasperation at the 
question or appear bored.  Opposing counsel is always inter-
ested in the manner of your response to questions; often your 
UHVSRQVH�LV�PRUH�LPSRUWDQW�WKDQ�WKH�DQVZHU�LWVHOI����&RQ¿GHQFH�
is paramount but arrogance is not.  Remember that the expert 
ZLWQHVV�LV�RႇHULQJ�DQ�RSLQLRQ�EDVHG�XSRQ�H[SHUWLVH�LQ�WKH�VXE-
ject matter.  The expert witness is not an advocate. 

9. SHOW UP PREPARED – Depositions are generally not 
pleasant. Preparation with your attorney will help decrease 
anxiety and give you an idea of what to expect.  It is best to 
over prepare rather than to appear complacent.    

7KH�DXWKRUV�KDYH�QR�FRQÀLFWV�RI�LQWHUHVWV�WR�GLVFORVH�
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