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Medicolegal Forum: 
I’ve Been Sued – The Trial
-RQDWKDQ�)DQDURႇ��0'��-'�DQG�*LOEHUW�0DUWLQ��0'

In our last two Medicolegal Forums, we discussed the deposi-
tion – how to prepare and what to do on the day of the deposi-
WLRQ��7KLV�FROXPQ�ZLOO� IRFXV�RQ� WKH� WULDO�±�ZKDW� WR�H[SHFW�DQG�
how to behave.

Do most cases go to Trial?

1R��7KH�YDVW�PDMRULW\�RI�PHGLFDO�PDOSUDFWLFH�FDVHV�DUH�HLWKHU�
dropped or settled before going to trial.

How long do Trials last?

Most trials last from one to three weeks, although that may 
vary considerably depending on the number of witnesses and 
complexity of the case.

What happens when a case goes to Trial?

7KH�¿UVW�VWHS�LQ�D�WULDO�LV�WKH�VHOHFWLRQ�RI�D�MXU\��7KHQ�ERWK�VLGHV�
ZLOO� SUHVHQW� RSHQLQJ� VWDWHPHQWV�� ZLWK� WKH� SODLQWLႇ� JRLQJ� ¿UVW��
$IWHU�WKDW��WKH�SODLQWLႇ�SUHVHQWV�WKHLU�FDVH��IROORZHG�E\�WKH�GH-
fense. Both sides will then make closing statements, with the 
SODLQWLႇ�DJDLQ�JRLQJ�¿UVW��7KH� MXGJH�ZLOO� WKHQ�JLYH� WKH� MXU\� LQ-
structions, after which the jury will deliberate until they reach 
a verdict.

What are the elements of a malpractice lawsuit?

,Q�RUGHU�WR�VXFFHHG��D�SODLQWLႇ�PXVW�SURYH�WKDW�PDOSUDFWLFH�KDV�
RFFXUUHG��7KH\�KDYH� WKH�EXUGHQ�RI�SURRI�� ,Q�PRVW�FDVHV� WKH\�
have to show that it is more likely than not that:

���7KH�SK\VLFLDQ�KDG�D�GXW\�WR�WKH�SDWLHQW�

���7KDW�GXW\�ZDV�EUHDFKHG�E\�QRW�SUDFWLFLQJ�WR�WKH�VWDQGDUG�RI�
care.

���7KDW�WKH�EUHDFK�ZDV�WKH�FDXVH�RI�DQ�LQMXU\�

��� 7KDW� WKH� LQMXU\� OHG� WR� GDPDJHV�� HLWKHU� HFRQRPLF� �PHGLFDO�
expenses, lost earnings, etc.) or noneconomic (emotional 
GLVWUHVV��SDLQ��DQG�VXႇHULQJ��HWF��

What is the ‘standard of care’?

Physicians are not expected to be perfect, but are expected to 
act as a reasonable physician would act under similar circum-
stances. Since jurors are generally not in medicine, expert wit-
nesses are used to testify as to whether a physician breached 
the standard of care.

Is there a ‘dress code’ and a “behavior code”?

Appropriate dress and behavior are important. Conservative 
dress is recommended, as is professional behavior at all times. 
Similar to a job interview you are being evaluated at all times 

by the jury.

What should I do at the Trial?

1.  BE PRESENT AND VISIBLE±�7KH�MXU\�QHHGV�WR�VHH�WKDW�
you are dedicated to your defense and taking the lawsuit 
seriously.

2.  STAY ALERT DURING THE TRIAL�±�8QOLNH�WKH�PRYLHV��
trials can last a long time. Jurors will notice if you appear 
disinterested or distracted.

3.  KEEP YOUR DEMEANOR APPROPRIATE – Keep con-
trol even when the opposing expert is criticizing the care 
you provided.

���� BE PREPARED FOR YOUR TESTIMONY – Many of the 
tips provided in the last two columns concerning deposi-
WLRQV�DSSO\��7KLV� LV� \RXU� FKDQFH� WR� WHOO� \RXU� VWRU\� WR� WKH�
jury, who will expect you to explain what happened and 
why it happened. Do not use confusing medical terminol-
ogy.

���� SHOW APPROPRIATE SYMPATHY – “I’m really sorry 
this happened to Susan and her family. I just don’t feel 
that I’m responsible for it.”

What are the consequences of settling or losing a malprac-
tice lawsuit?

7KH� MXU\�PD\�DZDUG�HFRQRPLF�DQG�QRQ�HFRQRPLF��DQG�UDUHO\��
SXQLWLYH� GDPDJHV�� 8VXDOO\�� WKLV� LV� SDLG� IRU� E\� WKH� LQVXUDQFH�
company. Additionally, any hospital or insurance company who 
pays a settlement or judgment must report the name of any 
licensed professional on whose behalf the payment was made 
WR� WKH�1DWLRQDO�3UDFWLWLRQHU�'DWD�%DQN� �13'%���7KLV� LQFOXGHV�
nurses and nurse practitioners. Finally, State medical boards 
may investigate if a patient makes a complaint, or if a practitio-
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“ Physicians are not expected to be 
perfect, but are expected to act as a 
reasonable physician would act under 
similar circumstances. ”
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ner is sued a number of times or there is a loss or settlement 
above a certain amount.

Summation: The Deposition and the Trial.   

7KLV�WKUHH�SDUW�VHULHV�KDV�GLVFXVVHG�WKH�SUHSDUDWLRQ�IRU�WKH�GH-
SRVLWLRQ�� WKH�GHSRVLWLRQ� LWVHOI�DQG�¿QDOO\�� WKH� WULDO�� �7KLV�HQWLUH�
SURFHVV� FDQ� EH� OHQJWK\�� WHGLRXV� DQG� DW� WLPHV� VWUHVVIXO�� � 7KH�
personalities of the participants vary, and intimidation by op-
SRVLQJ�FRXQVHO�FDQ�EH�SDUW�RI�WKH�SURFHVV���,W� LV�RIWHQ�GLႈFXOW�
to separate obstetrical care from consequences to the new-
born. Do we talk about the standard of care?  Do we discuss 
causation? Is the alleged negligence real?   A unifying theme 
for the expert witness is to be familiar with the evidence-based 
VFLHQWL¿F� OLWHUDWXUH��7KH� ³VFDOHV�RI� MXVWLFH´�FDQ�RQO\� WLOW� LQ� WZR�
GLUHFWLRQV���7KRURXJK�SUHSDUDWLRQ��D�JUDVS�RI�WKH�SURFHVV�DQG�
an organized overview of the issues involved are the basic 
guidelines. 

7KH�DXWKRUV�KDYH�QR�FRQÀLFWV�RI�LQWHUHVWV�WR�GLVFORVH�
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