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    Medicolegal Forum: Surrogacy 
*LOEHUW�0DUWLQ��0'�DQG�-RQDWKDQ�)DQDURႇ�0'��-'

Surrogacy is a contractual arrangement which is basically di-
vided into two types.

7KH�¿UVW�LV´�WUDGLWLRQDO�VXUURJDF\�´�7KLV�¿UVW�W\SH�LV�DQ�DUUDQJH-
ment where the woman is impregnated with the sperm of a 
PDUULHG�PDQ���7KH�XQGHUVWDQGLQJ�LV�WKDW�WKH�RႇVSULQJ�LV�WR�EH�
legally the child of the married man and his infertile wife. The 
second type of surrogacy is labeled “gestational surrogacy” 
ZKHUH�WKH�VSHUP�RI�WKH�PDUULHG�PDQ�LV�IHUWLOL]HG�DUWL¿FLDOO\�ZLWK�
the egg of his wife and the resulting embryo is implanted in the 
surrogate women. 

The surrogate mother is providing an important service without 
any expectation that the child will be “her own.”  The prepared 
contract seems simple, but the words on paper often cannot 
UHÀHFW�WKH�IHHOLQJV�RI�WKH�VXUURJDWH�PRWKHU���7KH�HQYLURQPHQW�
of the fertilized egg, which is genetically programmed needs to 
be nutritious and toxic-free.  After the contract is signed, what 
can the biological parents do if the mother decides to smoke, 
drink, or participate in other activity which may not be in the 
fetus’s best interest?

Another potential but very real problem is separating the bio-
logical from the custodial.  That is, the surrogate mother may 
bond with this growing fetus inside of her and not want to honor 
the existing contract.  

The surrogate mother advises the parents regarding her feel-
ings and what can the parents do? 

They have paid the surrogate mother for this service and now 
are challenged in deciding how to proceed.  If they hire an at-
WRUQH\�WR�HQIRUFH�WKLV�FRQWUDFW��WKH�PRWKHU�QRZ�IDFLQJ�¿QDQFLDO�
loss, might create a “hostile” environment for the fetus. 

Commercial surrogacy, for example, is legal in India and Cali-
fornia, but it is illegal in most other states in this country.  In fact, 
India is now promoting “fertility tourism.”  In theory, a mother 
who needs money achieves her goal.  The infertile couple now 
has a biologically related child, but there are commercial agen-
cies, minimal legislation, and poor transparency.  

There are penalties in many states which need to be consid-
HUHG�� )RU� H[DPSOH�� 0LFKLJDQ�� 1HZ� <RUN�� ,QGLDQD�� DQG� RWKHU�
states have declared traditional surrogacy agreements null, 
void and contrary to public policy. Often gestational surrogacy 
is not addressed.  On the other hand, states like North Dakota 
and Washington generally allow surrogate contracts but within 
YHU\�VWULFW�SDUDPHWHUV�� �2WKHU�VWDWHV�� �$UNDQVDV��)ORULGD��DQG�
Illinois) for example allow surrogacy with complicated design 
contracts which require interruption from a sophisticated legal 

analysis.  

In California, a very liberal state, some believe that the surro-
gacy law violates the 14th Amendment, which is the denial of 
due process and equal protection rights.  Petitions have been 
¿OHG�ZLWK�WKH�6XSUHPH�&RXUW���7KHUH�LV�D�JHQHUDWLRQ�RI�FKLOGUHQ�
that are severed from their biological parents. Are we respon-
sible and turning these babies into “commodities”?  

We have emphasized some of the ethical and emotional con-
VLGHUDWLRQV��8QIRUWXQDWHO\��¿QDQFLDO�LVVXHV�PXVW�EH�FRQVLGHUHG��
as well.  The surrogate mother may ask the parents for extra 
funds to provide better nutrition and improved living arrange-
ments. Does this include a new car or condominium in a fash-
ionable area?  

,W�LV�DQ�HWKLFDO��OHJDO��¿QDQFLDO��DQG�HPRWLRQDO�³WXJ�RI�ZDU�´�:KDW�
happens in this age of advanced technology if the fetus is not 
³SHUIHFW´"� �'R� WKH�SDUHQWV�JHW� WKHLU�PRQH\�EDFN"�)UHTXHQWO\��
the desire for a baby outweighs the future consideration of how 
WKLV�³VSHFLDO�FKLOG´�ZLOO�DႇHFW� WKH�FRPSRVLWLRQ�DQG�VWUXFWXUH�RI�
the entire family.  

A cottage industry was “born.”  But ... too many contingencies.  
Too many variations.  There certainly is “contract law.”  Is there 
ELRORJLFDO� ODZ"� � ,V� VFLHQWL¿F� WHFKQRORJ\� LQWHUIHULQJ� ZLWK� WKH�
QHHGV�RI�VRFLHW\"��:K\�DUH�WKHUH�VR�PDQ\�GLႇHUHQW�VWDWH�ODZV�
regarding surrogacy?  

We describe today “baby-friendly” hospitals in many states.  Do 
agencies that market to individuals seeking surrogate mothers 
advertise in “surrogate friendly states”?  We have yet to see an 
advertisement attempting to attract families to move to a spe-
FL¿F�VWDWH�VWDWLQJ��³ZH�KDYH�OLEHUDO�VXUURJDF\�ODZV�´��

The poem below was written in 1987 and entitled “Ode to Sur-
rogation.”  It seems quite appropriate to include this in this 
month’s medicolegal forum.

 

Peer Reviewed

³7KH�VXUURJDWH�PRWKHU�LV�SURYLGLQJ�DQ�
LPSRUWDQW�VHUYLFH�ZLWKRXW�DQ\�H[SHFWDWLRQ�
WKDW�WKH�FKLOG�ZLOO�EH�³KHU�RZQ�´��7KH�
SUHSDUHG�FRQWUDFW�VHHPV�VLPSOH��EXW�WKH�
ZRUGV�RQ�SDSHU�RIWHQ�FDQQRW�UHÀHFW�WKH�
IHHOLQJV�RI�WKH�VXUURJDWH�PRWKHU��´ ³,W�LV�DQ�HWKLFDO��OHJDO��¿QDQFLDO��DQG�

HPRWLRQDO�³WXJ�RI�ZDU�´�:KDW�KDSSHQV�
LQ�WKLV�DJH�RI�DGYDQFHG�WHFKQRORJ\�LI�WKH�
IHWXV�LV�QRW�³SHUIHFW´"��'R�WKH�SDUHQWV�JHW�
WKHLU�PRQH\�EDFN"´
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7KH�8QLWHG�6WDWHV�RI�$PHULFD�

$�SURXG�SURJUHVVLYH�QDWLRQ�

+DV�EHFRPH�GHHSO\�LQYROYHG�

,Q�PDWHUQDO�VXUURJDWLRQ�

$�FRQWDFW�ZDV�GUDZQ�XS�\RX�VHH�

,Q�VLPSOH�WHUPV��WR�SOHDVH�

1RZ�DWWRUQH\V�DQG�PDJLVWUDWHV�

+DYH�DGGHG�/(*$/((=(�

7KLV�LVVXH�IULHQGV��LV�QRW�WKDW�QHZ�

:LWK�QR�FRQFHUQ�IRU�OLEHO�

+DJDU�ERUH�$EUDP�D�VRQ�

It says so in the Bible.

1R�QRWHV�ZHUH�GUDZQ��QR�FDVK�GLG�SDVV�

7KH�GHDO�ODFNHG�FRPSHQVDWLRQ�

6DUDK�ZDV�PL௺HG�KRZHYHU�DW�+DJDU¶V

6XFFHVVIXO�LQFXEDWLRQ�

&HQWXULHV�SDVVHG��WKH�SUDFWLFH�JUHZ�

:LWK�JROG�DQG�GLDPRQG�SXUVHV�

,Q�'LFNHQ¶V�GD\��LQIDQWV�ZHUH�IHG�

%\�ORYLQJ�JDOV«ZHW�QXUVHV�

*RYHUQHVVHV��DGRSWLYH�SDUHQWV�

$OO�KDYH�UROHV�WR�SOD\�

,W�LV�QR�ZRQGHU��WKDW�ZH¶YH�UHDFKHG�

7KLV�TXDQGDU\�RI�WRGD\�

5HQWLQJ�VSDFH�WR�QXUWXUH�OLIH�

$UWL¿FLDO�LQVHPLQDWLRQ�

1R�GL௺HUHQW�LQ�D�3HWUL�GLVK�

2U�WHVW�WXEH�SURFUHDWLRQ�

 

(WKLFDO�FRQVLGHUDWLRQV�

$UH�OHJDOO\�FRPSOH[�

,W¶V�QRW�VXUSULVLQJ�WKDW�WKHVH�WHFKQLTXHV�

2EIXVFDWHG�VH[�

7KH�DJUHHPHQW�RI�WKH�VHUYLFH�W\SH�

/LNH�RQH�\RX¶G�EX\�DW�6HDUV�

7KH�FRQWUDFW�QRW�IRU�%DE\�0�

6R�ZK\�WKHQ�DOO�WKH�WHDUV"

7KH�DQVZHU�OLHV�ZLWKLQ�HPRWLRQV�

7KH�SV\FKH�WKDW�JRYHUQV�DOO�

6HSDUDWLRQ�DIWHU�ERQGLQJ�

0RP�KHDUV�KHU�EDE\�EDZO�

7KLV�SUREOHP�ZLOO�QRW�JR�DZD\�

6XSSRUW�JURXSV�QRZ�DGG�VW\OH�

7KH\¶YH�PDGH�D�ELRORJLFDO�SURFHVV�

%HFRPH�TXLWH�PHUFDQWLOH�

6XUURJDWH�0RWKHUV�/LPLWHG�

$�EXVLQHVV�ZLWK�D�UDQJH�

+DV�R௺HUHG�VKDUHV�WR�QHZ�LQYHVWRUV�

2Q�WKH�27&�H[FKDQJH�

)LUVW�ZLOO�FRPH�WKH�OHJDO�VWDWXWHV�

7KHQ�IXOO�EORZQ�OHJLVODWLRQ�

$V�VXSSO\�DQG�GHPDQG�GR�ÀX[�

7KHUH�ZLOO�EH�UHJXODWLRQ�
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7KH�LQGXVWU\�ZLOO�SURFHVV��,¶P�VXUH�

3UR¿WV�DQG�ODLVVH]�IDLUH�

)LQDOO\�IRUFHG�WR�GH�UHJXODWH�

7KH�SXEOLF�ZLOO�VHH�DLU�

$�FRWWDJH�LQGXVWU\�ERUQ�LQ�*HQHVLV�

7KRXJK�WHFKQLFDOO\��QR�VZHDW�

+DV�QRZ�EHFRPH�FKLOG�EDWWHULQJ�

2U��³ZKRVH�NLG�ZLOO�\RX�JHW"´

:H�FDQQRW�VHSDUDWH�KXPDQ�IHHOLQJV�

)URP�FRQWUDFWXDO�UHVWLWXWLRQ�

%DFN�WR�EDVLFV«FRQVXOWDWLRQ�

The U.S. Constitution.

Where do we go from here?  Ethical and Medicolegal issues 
abound.

7KH�DXWKRUV�KDYH�QR�FRQÀLFWV�RI�LQWHUHVWV�WR�GLVFORVH�

NT

Disclaimer:

7KLV�FROXPQ�GRHV�QRW�JLYH�VSHFL¿F�OHJDO�DGYLFH��EXW�UDWKHU�
is intended to provide general information on medicolegal 
issues. As always, it is important to recognize that laws 
vary state-to-state and legal decisions are dependent on the 
SDUWLFXODU�IDFWV�DW�KDQG��,W�LV�LPSRUWDQW�WR�FRQVXOW�D�TXDOL¿HG�
DWWRUQH\�IRU�OHJDO�LVVXHV�DႇHFWLQJ�\RXU�SUDFWLFH��
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