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“Generally speaking, an expert is 
anyone who is qualified through training, 
skill, and knowledge to aid the jury in 
understanding the evidence.  However, 
several characteristics can set an expert 
apart.”

“Or, by way of other examples, an expert 
can emphasize that an important factor in 
a brain injury, like real estate, is location, 
location, location.  Putting the medicine 
in a context the jury already understands 
can have a profound impact on reaching 
them.”

“He responded, “I wouldn’t have done it 
if I did not believe so strongly that it was 
important.” Not only was that statement 
meaningful to my client and me, but it 
also confirmed why the testimony was so 
compelling.  Juries can sense when the 
expert believes in the cause. ”
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Although many lawyers might wish that they could simply testify 
for themselves, medical malpractice cases must be proven or de-
fended through expert testimony.  Therefore, selecting the “right 
expert” for each case is paramount.  

Generally speaking, an expert is anyone who is qualified through 
training, skill, and knowledge to aid the jury in understanding the 
evidence.  However, several characteristics can set an expert 
apart.  The following highlights some of those sought-after quali-
ties.  

Be A Teacher:

The primary task of the expert witness is to educate the jury.  In 
medical-legal cases, most jurors will not just be unfamiliar with 
the subject matter; they will not have thought about biology or 
anatomy since high school.  Accordingly, an expert must be able 
to explain the medicine in a way the jury can understand.

Most doctors are well-practiced in teaching their patients about 
medicine, but that typically involves a one-on-one conversation 
between the physician and the patient.  In that setting, the audi-
ence (the patient) is more engaged and can ask questions, allow-
ing both sides to confirm that the discussion has been understood.  
Most states do not permit jurors to ask witnesses questions.  
Therefore, the expert must anticipate areas where the medicine is 
particularly challenging and find ways to keep the jury engaged.  

Additionally, research shows that a significant portion of the jury 
will be visual learners.  Thus, experts should be prepared to iden-
tify and utilize visuals to help the jury understand their testimony.  

Meet the Jury Where They Are:

The best experts are effective communicators.  In addition to us-
ing clear, simple language, an expert should make the medical 
concepts more comprehensible for the jury.  One proven way to 
do that is through analogies or comparing the material to a con-
cept the jury will be familiar with.  For example, in brachial plexus 
cases, experts may describe the nerves as telephone wires capa-
ble of carrying messages from the brain to the arm.  Or, by way of 
other examples, an expert can emphasize that an important fac-

tor in a brain injury, like real estate, is location, location, location.  
Putting the medicine in a context the jury already understands can 
have a profound impact on reaching them.  

Be Willing to Dig In:

An expert is someone who possesses mastery over the material.  
The material in this context is the medicine and the facts of the 
case.  An extremely well-credentialed expert can nevertheless tor-
pedo a case by failing to have control over the facts in evidence.  
This not only exposes the expert to cross-examination but, more 
importantly, erodes the expert’s credibility and, thus, the party’s 
case.  Therefore, experts must be willing to work with the attorney 
to have mastery over the facts of the case.

Be Reachable:

I thought lawyers were busy until I started working with doctors.  A 
good lawyer will be sensitive to an expert’s schedule.  However, 
lawyers are under strict deadlines often beyond their control, so it 
is critical for the expert to make themselves available for consulta-
tions at key junctures of the case.  This is particularly important 
before the expert’s deposition, the defendant’s deposition, and, 
often, the other side’s expert’s deposition.  

Have Conviction:

I recently thanked an expert for his hard work preparing for his 
trial testimony.  He responded, “I wouldn’t have done it if I did 
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not believe so strongly that it was important.” Not only was that 
statement meaningful to my client and me, but it also confirmed 
why the testimony was so compelling.  Juries can sense when the 
expert believes in the cause.    

Be Demanding:

It is the lawyer’s job to make the expert’s life easier.  But they can-
not always anticipate an expert’s needs.  Experts should tell the 
lawyer what would help them do their job – whether that is gather-
ing information through discovery, creating visuals, or providing 
summaries of the evidence.  Everyone benefits when an expert is 
empowered with the information and materials they need.    

Disclosure: There are no reported conflicts.

NT

It  is hard to be a Neonatologist who took the 
path through Pediatrics first, and not use a 
Dr. Seuss quote from time-to-time. 

If  your unit  is anything like ours where you 
work, I imagine you feel as if  you are 
bursting at the seams.

As the population grows, so do our patient 
volumes.  I often quote the number 10% as 
being the number of  patients  we see out of 
all deliveries each year in our units.  When I 
am asked why  our numbers are so high, I 
counter that the answer is simple.  For every 
extra 100 births, we get 10 admissions. It  is 
easy  though, to get lost  in the chaos of 
managing a unit  in such busy  times, and not 
take a moment to look back and see how far 
we have come. What did life look like 30 
years ago or 25 years ago?  In Winnipeg, we 
are preparing to make a big move into a 
beautiful new facility  in 2018. This will see us 
unify  three units into one,  which is no easy 
task but will mean a capacity  of  60 beds 
compared to the 55 operational beds we 
have at the moment.

In 2017, were routinely  resuscitating infants 
as young as 23 weeks, and now with weights 
under 500g at times. Whereas in the past, 
anyone under 1000g was considered quite 
high risk, now the anticipated survival for a 
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1986 – Opening of the New NICU at Children’s Hospital

“What did life look like 30 

years ago or 25 years 

ago?”

**“Oh the Places you'll Go,” by Dr. Seuss 
(originally published in 1990)

Sign up for free membership at 99nicu, the 
Internet community for professionals in neonatal 
medicine.  Discussion Forums, Image Library, 
Virtual NICU, and more...”

www.99nicu.org

Disclaimer:

This column does not give specific legal advice, but rather 
is intended to provide general information on medicolegal 
issues. As always, it is important to recognize that laws 
vary state-to-state and legal decisions are dependent on the 
particular facts at hand. It is important to consult a qualified 
attorney for legal issues affecting your practice. 
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