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Procedures can be one of the most gratifying aspects of neona-
tology. In cases such as intubation, ECMO, or pericardiocente-
sis, they are lifesaving. Some procedures, such as blood draws,
occur multiple times a day in every NICU. All procedures carry
risks, and adverse events may occur even though everything was
done correctly. While such situations are unfortunate, they are not
considered to be medical malpractice. In Pennsylvania, however,
a dispute arose over whether juries were entitled to hear about
known complications of a procedure. The case, Mitchell v. Shi-
kora et al., ultimately went to the Supreme Court of Pennsylvania.
While it involved surgery on an adult, the principles would equally
apply in the NICU.

“In Pennsylvania, however, a dispute
arose over whether juries were entitled

to hear about known complications of a
procedure. The case, Mitchell v. Shikora et
al., ultimately went to the Supreme Court
of Pennsylvania. While it involved surgery
on an adult, the principles would equally
apply in the NICU. ”

Facts:

Gynecologist Dr. Shikora, assisted by a resident, was set to per-
form a laparoscopic hysterectomy on Lanette Mitchell in May
2016. Laparoscopic operations are performed using instruments
and a camera inserted through small (less than a centimeter) inci-
sions. Benefits include less pain and faster healing and recovery.
However, before the camera can be inserted, the surgeon must
obtain access to the peritoneal cavity, and there can be damage
to abdominal organs. Indeed, one study of complications during
laparoscopic gynecological cases found that 57% occurred while
accessing the abdominal cavity. Unfortunately, this is what oc-
curred to Ms. Mitchell. During initial entry into the peritoneal cav-
ity, her bowel was perforated, and a general surgeon was called
in to repair the bowel. For a period, there was an ileostomy pouch.

The Lawsuit

Six months after the surgery, Ms. Mitchell filed a medical mal-
practice lawsuit against Dr.Shikora and the hospital for “failing to
take reasonable precautions to prevent [Mitchell] from suffering
complications, injuries and/or damages in connection with the sur-
gery. “For the ftrial, the plaintiffs asked the judge to prevent the
defense from introducing evidence concerning the procedure’s
risks as being irrelevant, unfairly prejudicial, or confusing. The
judge disagreed, and the defense was allowed to present the rea-
sons why a complication can occur even when everything is done

correctly. Dr. Shikora testified that bowel perforation is a known
complication of laparoscopic surgery since the initial entry into the
abdominal cavity is “blind.” The expert for the defense noted that
Dr. Shikora and the resident met the standard of care during the
surgery and that the injury, in this case, was unavoidable and oc-
curred even without negligence since a physician cannot see what
is behind the peritoneum. The jury found for the defense, and the
plaintiffs appealed.

Superior Court Opinion

A panel of the Superior Court agreed with the plaintiffs, nullified
the jury verdict, and ordered a new trial. They felt that the defense
should not have been allowed to discuss the risks and complica-
tions of the surgery as being “irrelevant, misleading and confus-
ing.” In particular, they were concerned that evidence of known
complications “would tend to mislead and/or confuse the jury by
leading it to believe that [Mitchell’s] injuries were simply the result
of the risks and complications of the surgery.” The defendants ap-
pealed this decision, and the Supreme Court of Pennsylvania ac-
cepted the case.

Supreme Court of Pennsylvania

The Supreme Court of Pennsylvania reversed the Superior Court
decision and found that “evidence of risks and complications of
a surgery may be admissible at trial.” The Court recognized that

risks and complications evidence may assist the jury in determin-
ing whether the harm suffered was more or less likely to be the
result of negligence. Therefore, it may aid the jury in determining
both the standard of care and whether the physician’s conduct
deviated from the standard of care.

With this decision, the jury verdict was reinstated, and the defense
prevailed in the lawsuit.

“While this is not the type of case that
generates headlines, it is the type of
case that would have tremendous
implications for neonatologists. Imagine
trying to defend an adverse outcome
after a procedure without discussing the
known risks and complications of that
procedure!”

Discussion

While this is not the type of case that generates headlines, it is
the type of case that would have tremendous implications for neo-
natologists. Imagine trying to defend an adverse outcome after a
procedure without discussing the known risks and complications
of that procedure! Just as with laparoscopic surgery, procedures
in the NICU such as chest tube insertion and emergent pericar-
diocentesis are also “blind” and subject to similar complications.
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Medical malpractice generally requires the plaintiff to show that
the physician was negligent, but if the Superior Court decision
remained the law, physicians would end up more in the position of
a guarantor, liable anytime a complication occurred regardless of
whether that complication was avoidable.
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